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Huceprariist Ha 3100yTTs CTyneHs JokTopa dhinocodii 3a criemanbHicTio 081 Ipaso.
— JABH3 «Ilpukapnarcbkuii HamioHalbHUN YyHiBepcuTeT iMeHi Bacuns Credanukay,
IBano-®pankiBchk, 2021.

JucepTaiiisi mpuCcBSYEHA TEOPETUKO-TIPABOBOMY aHaII13y HAYKOBHUX MOTJISIIIB, 11€H,
NIOXOJIB A0 1HCTUTYTY MNPUIMHEHHS MIJMPUEMHUIBKUX IOPUAUYHHUX OCIO B yMOBax
ajanTalii 3aKOHOJABCTBA YKpaiHM 10 3aKkoHoAaBcTBa €Bpomeiicbkkoro Corosy,
OOTpYHTYBaHHIO HAyKOBUX IIJIXOJIB JO BHU3HAYEHHS TOHATTS 1 CYTHOCTI
M IITPUEMHUITBKOT FOPUIUNYHOT OCOOM, CTaHy IMPABOBOTO PETYJIOBAHHS NPHUITHHCHHS
M1IPUEMHHUIIBKUX IOPUIAYHUX 0C10 32 3aKOHO/IaBCTBOM Y KpaiHU, PO3KPUTTIO M1JICTAaB,
npaBoBuX (OpM Ta CHOCOOIB TPUMMHEHHS MIANPUEMHUIBKUX HOPUIUYHUX OCi0,
(GbOpMYBaHHIO TIPOIO3HUINK MO0 BIOCKOHAJIICHHS HOPM YHWHHOTO 3aKOHOJABCTBA Y
3a3HadeHii cdepi. Y poOOTi Ha MiIcTaBl BUBYEHHS HAYKOBUX HAMPAIFOBAaHb BKA3YEThCH,
[0 TMOHSTTS «HIANPUEMHUIIPKA IOPUIUYHA 0C00a» € IIUPIIUM, HDK TOHSATTS
(IMATNPUEMHUIIBKE  TOBApPUCTBO»,  OCKUIBKM  BKJIIOYAE  BUKIIOYHHM  TIEPEITiK
M1ITPUEMHHUIIBKUX TOBApUCTB, BU3HaueHuX y cT. 84 1K Ykpainu, Ta ropuanaHux ocio B
1HIIUX (popMax, BCTAHOBJIEHUX 3aKOHOM, 1110 iepeadadeHo 4. 1 ct. 83 LIK Ykpainu, skimio
TaKUM IOPUIUIHIM 0CO0aM MPUTAMaHHOIO € O3HAaKa MpaBa Ha PO3MOiT TPUOYTKIB MIXK
y4aCHUKaMHU Ta METH JISUTbHOCTI — OTpUMaHHA NpuOyTKy. OOrpyHTOBAHO, 110 MTPAaBOBE
peryJIOBaHHS TPUIWHEHHS MIANPHEMHHUIBKAX FOPUIUYHUX OCi0 BU3HAYAETHCS
3aKOHOJIaBUOI0 0a3010 Ta JIOKAJFHUMHU aKTaMU IMX OPTaHi3alliil B 3aJ€KXHOCTI BiJ] BHIY
Ta OpraHizariiiHo-mpaBoBOi (POPMH IOPUIUYHOT 0COOH, 1110 HOPMYETHCS 3a TUM UM 1HILIUM
kinacudikamiitaum kputepieM. [l{ogo mouinbHOCTI yHidiKarmii MpaBOBUX HOPM PO
NPUMUHEHHS TIANPUEMHUIIBKUAX IOPUIUYHUX OCI0 B paMKax €IWHOTO CIELiaJbHOrO
HOPMATUBHO-TIPABOBOT'O aKTa, 3p00JIEHO BUCHOBOK, 1[0 MPUNHATTS TAKOTO aKTa HE Ma€
OyTH CaMOIULIIO 3aKOHOABIlS, OCKUIBKK 3arpOMajPKCHHS 3aKOHOJIaBUYOTO MAaCHBY

CreliaJIbHUMHU 3aKOHAMHU, K1 O pEeryJIoBaJIM OKpeMi IIPOLeAYPH, 10 BiAOYBAIOTHCS il



Yac YOpPaBIIHHA MIAOIPUEMHULIBKUMH IOPUIUYHUMH OCOOaMH, CIPUYUHUTH OiIbliIe
KOJII31{ y 3aCTOCyBaHHI 3aKOHOJJaBCTBA Ta HE CIPHUATHUME yHidikaiii mpaBOBUX HOPM B
KOHTEKCTI peryJIIOBaHHS MIANPUEMHUIIBKUX IOPUINYHUX OCI0 B IILJIOMY.

3a pe3ysibTaTamMy BHUPIMIEHHS MOCTABIICHUX Y JOCHIDKEHHI 3aBIaHb MPUIUHEHHS
HIIPUEMHUIIBKOT  IOPUJIMYHOI OCOOM TPOIMOHYETHCS PO3TISHYTH SK 3MiHYy abo0
NPUNUHEHHST KOHKPETHOIO TPaBOBIIHONICHHS. B OCHOBY AOCHIDKEHHS TOKJIaJEHO
TeoOpeTHuYHy Kiacudikaiiro GopM MPUITMHEHHS, 32 SKOK BH3HAYEHO, [0 PEOpTaHi3aIlis
Ta JIKBIJALS MATPHUEMHHUIIBKUAX IOPUINIHUX 0C10 MOXKE BiIOyBaTHCS y TIOOPOBIILHOMY
ab0 IMPUMYCOBOMY MOPSAKY B 3aJIEXKHOCTI BlJ OpraHy, 00 MpUAMAae pIlIEHHS Opo iX
NPUNUHEHHS, Ta Y CIOCIO, BU3HAYEHUI 3aKOHOM 1 JIOKAJIbHUMHU aKTaMU FOPHUIAYHOL
0coou.

JlocIiIMBILIY TEOPETUKO-IIPABOBI MIAXOAM A0 MOHATTS «IIPABOHACTYITHULITBO» KP13b
Opu3My  TeOpii TPAH3UTHBHOCTI 1 Teopli JAUCKPETHOCTI, BU3HAYEHO, IO
MIPaBOHACTYITHUIITBO B IIMBUILHOMY IPaBl PO3TIISIAETHCS Yepe3 pi3Hi MPaBOBI MOHSITTS,
K TO IPUMHUHEHHS 1 BUHUKHEHHS NPaBOBIIHOIICHHS», «3MIHA MPaBOBIIHOILICHHS,
«3M1Ha Cy0’€KTHOTO CKIIay», «IepexiJi mpaB i 000B’A3KiBY». 3p00JE€HO BUCHOBOK, IO
MPaBOHACTYIHUIITBO € CHEUIaJbHO-IOPUANYHUM TEPMIHOM, 110 OOYMOBIIIOE MPOLEC
«Tepexo1y mpaB 1 000B’A3KiB» BiJl OJIHIET 0COOM 70 1HIIOI. 3aMPONOHOBAHO 3aKPINMUTH Ha
piBHi LIK Ykpainu HOpMYy, 3TiJTHO SIKOT CYTHICTH 3JIUTTS, IPUEAHAHHS, TOUTY, BUILITY Ta
MIEPETBOPCHHS BU3HAYATH HE Yepe3 KaTeTOPito NPUITMHCHHS Ta BUHUKHEHHS IOPUINIHAX
oci0, a depe3 mepexia mpaB 1 000B’S3KIB BiJl FOPUAUYHUX OCIO, 110 MPUIMUHUIN CBOIO
JISUTBHICTD, 10 FOPUANYHUX OCI0, 110 BUHUKIIM Y PE3YJIbTaTi peopranizailii.

HoBeneHo, 1m0 KoHBepramis (0OMIH) akiiii (4acTok, TaiB) € MPOIEecOM
MIPaBOHACTYITHUIITBA KOPTIOPATUBHUX MPAB YYACHUKIB IMiIMTPUEMHHUIILKIX TOBAPUCTB, 1110
3YMOBJIIOETHCS PIILIEHHSIM 300piB YYaCHUKIB Ta JOTOBOPOM MPO 3IUTTA (IpUETHAHHS) /
MJIAaHOM TOJTY (BHIUTY, MEPETBOPEHHS) 1 3AIMCHIOETHCA 3 JAOTPUMAHHS MPUHIIUITY
«CITIBBITHOIICHHS HOMIHAQJIBHOI BapTOCTI akiii, 4YacTku (Tal) TOBApPUCTBA, SKE
pPEOPraHi3yeThCsA, N0 HOMIHAJIBHOI BapTOCTI akilii, 4YacTku (IMar) TOBapUCTBA-
MPaBOHACTYITHHUKAY. ToMy 00CST MalfHOBUX KOPIIOPATUBHUX MPaB IMPH KOHBEPTAIIi] aKIlii

(4acTku, maro) € He3MIHHMM 1, HaBIIaKd, OOCAT OCOOMCTHUX HEMaWHOBUX IPAB MOXKE



3MIHIOBAaTUCS, 10 BHU3HAYAETHCA MPOMOPLISIMH KOPHOPATUBHOTO KOHTPOJIIO Y
TOBapucTBi. BogHOYac KOMIUIEKC MailHOBHUX 1 HEMaWHOBUX KOPHOpAaTHBHHUX MpaB (iX
CYKYIHICTh) MPU KOHBepTaIlii (00MIHY) akKIliii (4acTOK, MaiB) 3aIMIIAETHCS HE3MIHHHUM.

Y po6O0Ti CXBaJIbHO CIPUIMAETHCS MiX1/1 3aKOHOAABIIS, 1110 PUMYCOBA JIKBIJAIlis
IOPUIUYHOI 0COOH, 1110 HE OB’ s3aHa 3 MPOLIEIyPOI0 OAHKPYTCTBA, 31HCHIOETHCS TUTBKH
Ha T1JcTaBl pillieHHs cyay. JloBeneHo, 10 BIICYTHICTh MiJICTaB MIPUMYCOBOI JIIKBI AL
IOPUIMYHUX OCI0 HE € YIMyIIEeHHSM HOBOI pemakiii 3akoHy Ykpainu «IIpo mepxkaBHY
peecTpallito  IOpUAMYHUX 0cCi0, (I3UYHUX OCIO-MIANPUEMIIIB Ta TPOMAJICHKUX
dbopMyBaHb», aJke, Mo-Tepuie, NepeiK MiCTaB MPUMYCOBOI JIIKBIJALII HOPUAHMYHUX
oci0 He OyB BHYEpPIIHUM; MO-APYyTe, 3aJEKHO BlJ OpraHi3aliiHO-NpaBoBOi (HopMHU
IOpUMYHOI 0COOM Ta BHAY 11 MISUIBHOCTI, CHeIliadbHI yMOBU (MIACTaBU) MarOTh
BU3HAYATHUCS CIEIiaJbHIM 3aKOHOJABCTBOM Ta YCTAaHOBYMMH JOKYMEHTaMH; MO-TPETE,
came CyJ, a He OpraH Jep>KaBHOI BJa/1, IpUIIMae pilIEHHs PO MPUMYCOBY JIIKBIJIAIIO
IOPUINYHOI 0COOH, KEPYIOYHUCH MPHU I[bOMY 3aCaJaMU Cy10YHHCTBA.

ApryMeHToBaHo, 1o mno3uTuBHUMU 3MiHamMu Kogekcy VYikpainu 3 mnpouenyp
OaHKpPYTCTBa € PO3MIUPEHHS Yy TMpoleAaypl OaHKpPYTCTBa TpaB KOHKYPCHHX Ta
3a0€3MeUYeHNX KPEIUTOPIB (KOMITETY KPEIUTOPIB), SMEHIIIEHHS CTPOKIB IPOBAIKEHHS Y
cIpaBax Mpo OaHKPYTCTBO, MPOJAK MaiHa OOp)KHHMKA Ha ayKIIOHI B €JIEKTPOHHIM
TOPTOBiM CUCTEMI, a TAKOK 3MIHCHUH T1IX1/ 10 OKPEMHX €JIEMEHTIB IPABOBOT'O CTaTyCy
apOITPAXKHOTO KEPYIOUOro, 0 € KJIHYOBOK O0CO00I0 y XOJII MPUMUHEHHS IOPUIANYHOI
ocobu mmsixom OaHkpyTcTBa. [l[om0 BimMOBM Bim O3HAKH OE3CHIPHOCTI BUMOT
KpPEIUTOPIB MPU BIIKPUTTI MPOBAIKEHHS Y CIIpaBi PO OAHKPYTCTBO IOPUIAUYHOI 0COOU
— OOpXHUKA 3 iX 1HIIATUBH, a TaKOX BIJIMOBA BiJ] IHCTUTYTY MUPOBOi YroJid, TO TakKi
3MIHHU MIBUJILIE HECYTh HETAaTUBHUI XapaKTep, TaK K 3yMOBIIIOIOTh MOPYIICHHS OallaHCy
1HTEpeCiB OOP>KHUKIB 1 KpEUTOPIB y MpOLIeTypl OaHKPYTCTBA 3 HAJAHHSIM MepeBar moA0
rapaHTiid 3MIMUCHEHHS 1 3aXUCTY MPaB KPEIUTOPIB.

Ha ocHOBI mpoBefeHOTo JOCTiTKEHHS CPOPMYJIbOBAHO TEOPETUYHI BUCHOBKH 1
NPOMO3HUIIii MO0 BIAOCKOHAJICHHS HOPM YHHHOTO 3aKOHOJABCTBA. Ynepute: 1)
3alpONOHOBAHO BU3HAYEHHS «IPUIUHEHHS MIANPUEMHHUIBKUX IOPUAMYHUX OCIO» SIK

ONHIET 13 TIACTaB 3MIHM a00 TPUIUHEHHS [MBIILHOTO TMPABOBIIHOIIEHHS, 110



CIPUYMHIOE 3MIHU y Cy0’€KTHOMY CKJIai Ta iX mpaBax 1 000B’s13kax ab0 X MPUITMHEHHS
BCIX IpaB 1 000B’sI3KiB LUX Cy0 €KTIB, 3 ypaxyBaHHIM YOT0 HACTAIOTh IPaBOB1 HACIIKH,
BU3HAYCHI 3aKOHOM Ta IHIIMMH TPAaBOBUMH aKTaMHd; 2) BH3HAYCHO, 11O
MIPABOHACTYIHUIITBO IIPU peOpraHizalii miaJmpueMHHUIIBKOI IOPUIUIHOT OCOOU € 3MIHOIO
MIPABOBITHOIIICHHS, III0 3YMOBIIIOE TIEpexiJ MpaB 1 00OB’S3KIB y MOPSAIKY IMMOXITHOIO
HaOyTTS B OJIHIET FOPUIUIHOT OCOOU JI0 1HIIOT Ta CYNPOBO/KYETHCS MPUIMHUHEHHSM 1
(a00) cTBOpeHHSM OJHIET a00 NEKIIBKOX IOPUIUYHUX OCI0 — MPABOHACTYIMHHUKIB Y 1UX
NPaBOBIAHOCHHAX; 3) 3aIPOITOHOBAHO MPH PEOPTaHi3allii MiIIPUEMHUIBKUX FOPHIAIHUAX
0Cci0 MOJIUIMTA TMPABOHACTYNMHUITBO Ha IUBUIbHE (30BHIIIHE) Ta KOPHOpPATUBHE
(BHYTpIIIHE) 32 KPUTEPIEM CYKYIHOCTI IIpaB 1 00OB’S3KiB, IO MEPEXOJATh Y MOPSIAKY
MOX1JTHOTO HAOYTTsI, y 3B 3Ky 3 UMM [IPABOHACTYITHUIITBO BUHUKAE SIK 1010 MaiiHa, TpaB
1 3000B’s3aHb HOPUAUYHUX OCIO NUISIXOM CKJIAJEHHSA MepelaBajJbHOrO akrta /
PO3MOAUIBHOTO OallaHCy, TaK ¥ J0 KOPIOpPAaTHUBHUX MpaB 1 OOOB’S3KIB iX YYaCHHUKIB
IUIIXOM TMPOBEACHHS KOHBepTalii (0oOMiHy) akmiii (4actok); 4) BU3HAYEHO, IO
KOHBepTalis (0OMiH) akiiid (4acTok, TaiB) € TMPOIEecOM MPaBOHACTYITHUIITBA
KOPIOPATUBHUX MPAB YYACHUKIB MIAMPUEMHHULIBKUX TOBAPHUCTB, III0 BUHUKAE HA M1CTaB1
pilieHHs: 300piB YYacCHUKIB Ta JIOTOBOPY MPO 3JIUTTA (MPUEAHAHHS) / MJIAHY TOALTY
(BualTy, EPETBOPEHHS) 1 3MIACHIOETHCS 3 JOTPUMAHHS MPUHIUITY «CIIBBITHOIICHHS
HOMIHAJIBHOI BapTOCTI akKilii, 4acTKu (Mar) TOBAPUCTBA, SKE PEOPTaHi3ye€ThCs, [0
HOMIHAJIbHOI BapTOCTI akmii, 4YacTku (Tar) TOBAapPHCTBA-NPABOHACTYITHUKAY, 5)
JIOBEICHO, IO TIPU KOHBEPTAIlil akiii (4acTKH, Mar) 00CsIT MalHOBUX KOPIOPATHBHHUX
MpaB € HE3MIHHUM 1, HaBMAKH, 00CAT OCOOMCTUX HEMAMHOBHUX MPAB MOXKE 3MIHIOBATHUCS,
II0 BU3HAYAETHCS NPOMOPIISIMA KOPIIOPATUBHOTO KOHTPOJIIO Y TOBApUCTBI; 6)
3alpPONOHOBAHO Ha KOAW(DIKOBAHOMY pIBHI BU3HAYUTH CTPOKH, BIIPOJIOBXK SIKUX
peoprasizailis Ta JiKBiJallisd OPUIUNIHOT 0COOU MOBMHHA OYTH 3aBepliieHa (Bi]1 IIIECTH J10
JIBAHAJIIATA MICSIIIB 3 JIaTH MPUHHATTS PIIICHHS 300paMy YYaCHUKIB / PIIICHHS CYIy,
SKIIO I1HIIMA CTPOK HE TMependadyeHo CreliaibHUM 3aKOHOM YHM YCTaHOBYHUMHU
JIOKYMEHTaMHu ).

Yoockonaneno: 1) monoxxeHHs! po MepioAu3aIlifo KOPIIOPATUBHOTO 3aKOHOABCTBA

y YacTUHI TPUMHUHEHHS MANPUEMHUIIBKUX IOPUIWYHUX OCI0, BHACIIJIOK YOI0



BHOKPEMJICHO LIICTh €TaIliB HOTO CTAHOBJICHHS 1 PO3BUTKY, 1110 B110OpaXkae XaOTUYHICTD
cCHUCTeMaTu3allii MpaBOBUX HOPM, siKi c()OpPMOBaHI 3a CXEMOIO 3aKOHH — KOJEKCHU —
CHeIlialbHI 3aKOHM; 2) MOJOXCHHS MpO Te, IO HMPH MOAUN 1 BHILII Ma€ Micle
yHIBEpCaJbHE MPAaBOHACTYHHUIITBO, OCKUIBKH BIICYTHICTh KOHKPETHOI CYKYITHOCTI TPaB
1 3000B’s13aHb y PO3NOAUTPHOMY OajlaHCl HE BIUIMBAa€E Ha CYTHICTh iX IEepexojay Ta
BUKOHAHHS B CUJIy 3aKOHYy, a cyOcuJllapHa BIiJIOBIJIAJbHICTh MOXE BUHHUKATH SIK Ha
mifCTaBl JOTOBOPY, TaK W Ha MiACTaBl 3aKOHy; 3) TMOJIOKEHHS MpPO Te, IO Ha
3aKOHOJIJABUOMY PIBHI HEOOXIHO MependauuTh MOXKIMBICTH 3aCTOCYBAaHHS 3MIIIAHOT
peoprasiszaiiii, o TMoJiSITae y BUOOp1 ACKUIBKOX CIOCOOIB peopraHizaiii (3IUTT,
MPUETHAHHS, TTOA1 Ta BUJILI), III0 MOXKYTh 3A1MCHIOBATUCS Y KOMILIEKCHOMY 00’ € THAHHI1
B MEXax OJIHI€1 opraHi3aiiiHo-TipaBoBoi GopMu Ta / ab0 AEKIJIBKOX OpraHi3alliiHo-
npaBoBUX (OpM (3 MEPETBOPECHHSIM) OPUAMYHHUX 0Ci0; 4) TOJOXKEHHS TpO Te, IO
MiJICTaBaMH peOpraHizaiii MiANPUEMHHUIIBKUX FOPUAUIHUX OCI0 BapTO BHU3HAYUTH
piteHHs 300piB Y4acHUKIB a00 y BUMAIKAX, Iepea0aueHuX 3aKOHOM, - PillIeHHS Cy1y; 6)
MOJIOKEHHS MPO Te, 110 MPHU JIKBIAALII MIANPUEMHULIBKUX IOPUIMYHUX OCI0 Mae Micie
CUHTYJISIPHE TPABOHACTYIIHUIITBO Y YAaCTHHI MpaB ydyacHHUKa (akKilloHepa, BKIJIAJIHUKA,
YJICHa) Ha KOHKPETHO BH3HAYCHE MAWHO IMiAMPUEMHHUIIBKOTO TOBAPUCTBA Ta y YaCTHHI
000B’s13K1B 32 KOHKPETHO BU3HAYCHUMH 3000B’ I3aHHSIMH TOBApHUCTBA — 00’ €THAHHS 0C10
ta T/IB nepen kpeauTopamu, 110 HE MOKPUTI TOBAPUCTBOM.

Ompumanu nodanvuiuii pozeumox. 1) ONOKEHHS PO Te, IO MPUUHATTS €TUHOTO
CHEIiaJbHOTO HOPMATUBHO-TIPABOBOTO aKTa NPO TMPHUIMHEHHS MiANMPUEMHHUIIBKUX
IOPUIUYHHX OCI0 € HETOLIJIbHUM B CHITY MOKIIMBOCTI JudepeHianii miacTaB Ta MOpsSaKy
NPUIMHEHHS IOPUAMYHHUX 0C10 3aJIe’KHO B1J iX BUIY Ta OpraHizaliiHo-npaBoBoi Ghopmu,
2) TIOJI0XKEHHS IIPO T€, 110 MOHATTS «IIANMPHEMHHUIIbKA IOPHINYHA 0C00a» € HIMPIIUM 32
TIOHATTS «ITIAMPUEMHHUIIBKE TOBAPHUCTBOY», OCKIJIBKH TEpIe TOHATTS BKIIOYaE B cebe
TTPUEMHHITBKI TOBAPUCTBA Ta FOPUIUYHI 0COOU, BU3HAUYECH] 1HIMUMH 3aKOHAMH, SKIIO
BOHU BI/IMOBIIAI0Th KPUTEPIIO TIpaBa HA PO3MOALT MPUOYTKIB MIXK YIACHUKAMU Ta METHU
CTBOPEHHS 1 JISUIBHOCTI IOPUAUYHOI OCOOH, a JApyre —3aKpUTHH TEepeiik FPUINIHUX
oci0, Bu3Hauenux LK Ykpainu (rocmomapcbki TOBapuCcTBa Ta BUPOOHUY1 KOOTICPATHBH);

3) MOJIOKEHHS MPO TOTOXHICTh TOHATh «IIANPUEMHMIIBKA IOPHAMYHA 0co0a» 1



«Koprnoparis» («IopuaudHa 0coda KOPIOPATUBHOTO THUITY») Y 3B’S3KYy 3 THUM, 110 000M
MOHATTAM € TPUTAMaHHUMH CIIELialibHI O3HAKU IOAO0 KOPIOPATUBHOTO YCTPOIO Ta
KBaJTi(PiKyrOUOi O3HAKH — HAIBHOCTI KOPIIOPATUBHUX IIPaB B YUYACHHUKIB; 4) MOJIOKCHHS
Ipo Te, M0 OCHOBHOIO BIAMIHHICTIO peopraHizaiii HUIIXOM 3JIUTTS 1 MpHETHAHHS Y
3aKOHOJIABCTBI PI3HUX KpaiH € BU3HAUCHHS MPIOPUTETY 3aKOHHOTO (MPUAHATTS PillICHHS
Ha 300pax yY4aCHHUKIB) UM JOTOBIPHOIO (IPUHHSATTS PIMICHHS y JOTOBIPHOMY MOPSIKY 3
MOJIAJIBIIIAM 3aTBEP/DKCHHSIM 300paMU yYaCHUKIB) pETryJIIOBaHHS Ii€i mpouemypu; 5)
MIOJIO’KEHHS PO T€, 10 KOAU(]iIKOBaHE 3aKOHOIaBCTBO PO OAHKPYTCTBO 3MIHUIIO BEKTOP
pyXy 3 IpoJeOITOPCHKOr0 Ha NPOKPEIUTOPCHKUN HAMPSAMOK HUISIXOM PO3IIUPEHHS
chepu 3A1MCHEHHS 1 3aXMCTy IpaB Ta IHTEPECIB KPEAMTOPIB IOPUIAMYHOI OCOOM —
OOpIKHUKA.

Kuiro4oBi cjioBa: nignpueMHHIIbKA IOPUAMYHA 0c00a, KOpHopalis, peoprasizarnis,
JiKBiAamisi,  OaHKPYTCTBO,  YHIBEpCalibHE  IPABOHACTYIHUIIBO,  CHHTYJSIPHE
IIPABOHACTYIHULIBO, 3JIUTTS, IPUEAHAHHS, TIOJ11, BUJI1J1, IEPETBOPEHHSI, I€pEIaBaIbHUI

aKT, pO3MOIILHUN OanaHc, JIKBIIALIMHUN OanaHc.



SUMMARY

Stratyuk O.M. Civil law regulation of termination of entrepreneurial legal
entities. - Qualification scientific work on the right of the manuscript.

Dissertation in support of the Doctor of Philosophy in Law, specialty 081 Law.
— Vasyl Stefanyk Precarpathian National University. lvano-Frankivsk, 2021.

The dissertation is devoted to the theoretical and legal analysis of scientific
views, ideas, approaches to the institute of termination of entrepreneurial legal entities in
the conditions of adaptation of ukrainian legislation to the legislation of the European
Union, substantiation of scientific approaches to definition of concept and essence of
entrepreneurial legal entity, disclosure of the bases, legal forms and ways of the
termination of entrepreneurial legal entities, formation of proposals on improvement of
norms of the current legislation in the specified field. The paper, based on the study of
scientific papers, indicates that the concept of "entrepreneurial legal entity" is broader
than the concept of "business company", as it includes an exclusive list of entrepreneurial
associations defined in Art. 84 of the Civil Code of Ukraine, and legal entities in other
forms established by law, as provided in Part 1 of Art. 83 of the Civil Code of Ukraine,
if such legal entities have a sign of the right to distribution of profits between shareholders
and the purpose of activity - to make a profit. It is substantiated that the legal regulation
of termination of entrepreneurial legal entities is determined by the legal framework and
local acts of these organizations depending on the type and organizational and legal form
of the legal entity, which is formed by one or another classification criterion. Regarding
the expediency of unification of legal norms on termination of entrepreneurial entities
within a single special legal act, it was concluded that the adoption of such an act should
not be an end in itself for the legislator, as the accumulation of legislation by special laws
governing certain procedures during management entrepreneurial legal entities, will
cause more conflicts in the application of legislation and will not contribute to the
unification of legal norms in the context of regulation of entrepreneurial legal entities in

general.



Based on the results of solving the tasks set in the study, the termination of an
entrepreneurial legal entity is proposed to be considered as a change or termination of a
specific legal relationship. The study is based on the theoretical classification of forms of
termination, which determines that the reorganization and liquidation of entrepreneurial
entities may occur voluntarily or compulsorily, depending on the body that decides on
their termination, and in the manner prescribed by law and local acts of the legal entity.

Having studied the theoretical and legal approaches to the concept of
"succession” through the prism of the theory of transitivity and discrete theory, it is
determined that succession in civil law is considered through various legal concepts, such
as "termination and emergence of legal relations”, "change of legal relations",
composition”,"transfer of rights and responsibilities”. It is concluded that succession is a
special legal term that determines the process of “transfer of rights and responsibilities”
from one person to another. It is proposed to enshrine at the level of the Civil Code of
Ukraine a rule according to which the essence of mergers, acquisitions, divisions, spin-
offs and transformations should be determined not through the category of termination
and emergence of legal entities, but through transfer of rights and obligations from legal
entities to legal entities, resulting from the reorganization.

It is proved that the conversion (exchange) of shares (parts, units) is a process of
succession of corporate rights of shareholders of entrepreneurial entities, which is
determined by the decision of the meeting of shareholders and the merger
agreement/division plan and is carried out in compliance with the principle of nominal
value of the share of the company being reorganized, to the nominal value of the share
of the successor company". Therefore, the amount of corporate property rights in the
conversion of shares (units) is unchanged and, conversely, the amount of personal non-
property rights may change, which is determined by the proportions of corporate control
in the company. At the same time, the set of property and non-property corporate rights
(their totality) in the conversion (exchange) of shares (units) remains unchanged.

The manuscript welcomes the approach of the legislator that the compulsory
liquidation of a legal entity that is not related to the bankruptcy procedure is carried out

only on the basis of a court judgment. It is proved that the absence of grounds for



compulsory liquidation of legal entities is not an omission of the new version of the Law
of Ukraine "On State Registration of Legal Entities, Individual Entrepreneurs and Public
Associations"”, because, first, the list of grounds for compulsory liquidation of legal
entities was not exhaustive; secondly, depending on the organizational and legal form of
the legal entity and the type of its activity, special conditions (grounds) must be
determined by special legislation and constituent documents; thirdly, it is the court, not
the body of state power, that decides on the compulsory liquidation of a legal entity,
guided by the principles of judicial proceedings.

It is argued that positive changes to the Bankruptcy Code of Ukraine are the
expansion of bankruptcy and secured creditors 'rights (creditors' committee), reduction of
bankruptcy proceedings, sale of debtor's property at auction in the electronic trading
system, as well as a changed approach to certain elements of the legal status of the arbitral
trustee, who is a key person in the course of termination of the legal entity by bankruptcy.
As for the rejection of the indisputability of creditors' claims in the opening of bankruptcy
proceedings of a legal entity - the debtor on their initiative, as well as the rejection of the
institution of amicable settlement, such changes are rather negative, as they cause a
balance of interests of debtors and creditors in bankruptcy proceedings. providing benefits
in terms of guarantees for the exercise and protection of creditors' rights.

On the basis of the conducted research the theoretical conclusions and offers on
perfection of norms of the current legislation are formulated. For the first time: 1) the
definition of "termination of entrepreneurial legal entities" as one of the grounds for
change or termination of a civil legal relationship that causes changes in the subject
composition and their rights and responsibilities or termination of all rights and
obligations of these entities , taking into account the legal consequences determined by
law and other legal acts; 2) it is determined that legal succession in the reorganization of
an entrepreneurial legal entity is a change in the legal relationship, which causes the
transfer of rights and obligations in the order of derivative acquisition from one legal
entity to another and is accompanied by termination and (or) creation of one or more legal
entities, legal relations; 3) it is proposed in the reorganization of business entities to divide

the legal succession into civil (external) and corporate (internal) by the criterion of a set



of rights and obligations that pass in the order of derivative acquisition, in connection
with which the succession arises as property, rights and obligations of legal entities by
drawing up a transfer deed / distribution balance sheet, as well as to the corporate rights
and obligations of their participants by converting (exchanging) shares; 4) it is determined
that the conversion (exchange) of shares (units) is a process of succession of corporate
rights of shareholders of entrepreneurial entity, which arises on the basis of the decision
of the general meeting and the merger agreement/division plan (separation,
transformation) and is carring out the principle of "the ratio of the nominal value of the
share of the company being reorganized to the nominal value of the share of the successor
company"; 5) it is proved that when converting a share (unit) the volume of property
corporate rights is unchanged and, conversely, the volume of personal non-property rights
may change, which is determined by the proportions of corporate control in the company;
6) it is proposed at the codified level to determine the terms within which the
reorganization and liquidation of the legal entity must be completed (six to twelve months
from the date of the decision of the general meeting decision/court judgment, unless
otherwise provided by special law or constituent documents).

Improved: 1) provisions on the periodization of corporate law in terms of
termination of business entities, resulting in six stages of its formation and development,
which reflects the chaotic systematization of legal norms, which are formed by the
scheme of laws - codes - special laws; 2) the provision that in the division and separation
there is a universal succession, because the lack of a specific set of rights and obligations
in the distribution balance does not affect the essence of their transition and
implementation by law, and subsidiary liability may arise as a contract, and on the basis
of the law; 3) the provision that at the legislative level it is necessary to provide for the
possibility of mixed reorganization, which consists of the choice of several methods of
reorganization (merger, acquisition, division and separation), which can be carried out in
a complex company within one organizational and legal form and / or several
organizational and legal forms (with transformation) of legal entities; 4) the provision that
the grounds for reorganization of business legal entities should be determined by the

decision of general meeting of shareholders or in cases provided by law - the court



judgment; 6) the provision that in the liquidation of entrepreneurial legal entities there is
a singular succession in terms of the rights of the shareholder (depositor, member) to a
specific property of the company and in terms of obligations under the specific obligations
of the company / association of persons and additional liability company to creditors not
covered by the company.

Received further development: 1) the provision that the adoption of a single
special legal act on the termination of entrepreneurial entities is impractical due to the
possibility of differentiation of the grounds and procedure for termination of legal entities
depending on their type and organizational and legal form; 2) the provision that the
concept of "entrepreneurial legal entity" is broader than the concept of “entrepreneurial
partnership", as the first concept includes business associations and legal entities defined
by other laws, if they meet the criterion of the right to profit sharing between shareholders
and purpose creation and activity of a legal entity, and the second - a closed list of legal
entities defined by the Civil Code of Ukraine (business associations and production
cooperatives); 3) provisions on the identity of the concepts “entrepreneurial legal entity"
and "corporation™ (“corporate legal entity") due to the fact that both concepts are
characterized by special features of the corporate system and the qualifying feature - the
presence of corporate rights of shareholders; 4) the provision that the main difference
between reorganization by merger and accession in the legislation of different states is to
determine the priority of legal (decision-making at the general meeting) or contractual
(decision-making in a contractual manner with subsequent approval by the general
meeting) regulation of this procedure; 5) the provision that the codified bankruptcy
legislation has changed the vector from the debtor to the pro-creditor direction by
expanding the scope of implementation and protection of the rights and interests of
creditors of the legal entity - the debtor.

Keywords: entrepreneurial legal entity, corporation, reorganization, liquidation,
bankruptcy, universal succession, singular succession, merger, accession, division,

separation, transformation, transfer deed, distribution balance, liquidation balance.
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