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Hucepraiiiiina po0oTa MpPUCBAYEHA TOCIIIHKEHHIO aKTyalbHHX TECOPETHYHHUX 1
MPaKTUYHUX npo0iem, OB’ SI3aHUX 13 3/IICHEHHSIM NPUMTUHEHHS
HEMIIMTPUEMHUIBKUX IOPUIUYHHUX OCI0.

Y  poboTi 34iiiCHEHO pETPOCIEKTUBHUN aHajl3 CTAHOBJIEHHS 1HCTUTYTY
MPUIIUHEHHSI IOPUAMYHOI OCOOM Ta PO3BUTKY OCOOJMBOCTEM HOTO MPaBOBOTO
peryiatoBaHHs Big3HaueHO BIUIMB ICTOPUYHOI TpaaMIii Ta YMOB COLIAJIBHO-
€KOHOMIYHOTO PO3BUTKY JE€p’KaBU Ha TEHJEHLIl y IPaBOBOMY pEryjiIrOBaHHI
JTKBLAALIT OPUAXYHUX 0C10. JIOCTHIKEHO Cy4yacHUW CTaH MPaBOBOIO PEryJIIOBAHHS
Ta TEHJEHINT po3BUTKY. IIpoaHanizoBaHO OCOOIMBOCTI peopraHizamii Ta JiKBigamii
HEMIMPUEMHHUIIBKAX FOPUIUYHUX OCI0 KOPHMOPATUBHOTO Ta  YHITAPHOTO THIIIB.
HocnipkeHo  mpoOneMy — 3aXMCTy  MpaB  KPEOUTOpPIB  MpPU  MPUIIMHEHHI
HEMANPUEMHHUIIBKUX IOPUANIHUX OCiO.

UYepes nmpu3My BU3HAYEHHS MICIISI TPABOBUX KATETOPIid «IPABOHACTYITHUIITBOY 1
«peopraHizailiss» y  IUBUIBHOMY  000pOTi  3poOJIGHO  BHCHOBOK, IO
IPABOHACTYITHUIITBO Ta pEOpraHizaiisi CHIBBIAHOCATHCS MIXK COOOK0 SIK POJIOBE 1
BUJIOBE TIOHSTTS, OCKUIbKM MPABOHACTYIHUIITBO O3HAYA€ MEpexiJ mpaB 1 000B’S3KIB
BiJl OJTHOTO CyO’€KTa TpaBa M0 IHIIOTO HE TUIbKU IIJISAXOM peopradizaiii, ajge u
IHIIMMHU crioco0amMu — y MOPAJKY CHaJKyBaHHS, Yepe3 BIJICTYIJICHHS MpaBa BUMOTHU
TOIIIO.

JlocmipKyroun TpaBOBl aCMEKTH peopraHizallii HemiANMPUEMHHUIIBKUX 0Ci0, Y
poOOTI 3a OCHOBY B34TO KpHUTEpPIM iX MOMITY 3a YCTPOEM Ha IOPUIMYHI OCOOU
YHITAPHOTO KOPIIOPATUBHOTO THMY (Ti, 110 TOOYA0BaH1 HA OCHOBI BI/ITHOCHH WICHCTBA
(ygacti) Ta yHITapHOTO TUMy (A7 SKUX HE € XapaKTEpHOIO HASBHICTh YJICHCTBA

(yuacti). B pamkax HaBeIEHMX THIIB HEMIANPUEMHUIIBKUX HOPUAUYHUX OCI0,



JOCTiIKEeHOo crienniky peoprasizamii Takux iX oprasizamiiiHO-nmpaBoBUX GOpM SK
IpOMaJIChKi 00’ €/IHaHHS, CIIOKUBY1 TOBAPUCTBA, YCTAHOBH, (POHU Ta 3aKJIA/IH.

[IpaBoBe perystoBaHHS peopraHizaiii HEMmANPUEMHHUIIBKUX OPUIUYHUX OCI0
VHITAPHOTO THUITy HOCHUTh KOMIUJIEKCHHMA XapaKTep, a/Ke MICTUTHCS y UYUCICHHUX
HOPMATUBHO-TIPaBOBUX akTax. [Ipu 1iboMy 3aranbHi 3acajau 3A1HMCHEHHS BIAMOBIIHUX
MPOLIECIB JIeKaTh B TUIOIMINHI IUBIILHO-TIPABOBOTO PETYIIOBAHHS.

[linTpumaHo Ta JOJATKOBO AapryMEHTOBAHO TMIO3WINIO IIMOJAO0 MOKIUBOCTI
HEMIIPUEMHHUIIBKAX ~ IOPUIUYHUX OCI0 BHUCTyNaTH yYaCHUKAMHU  IHCTUTYTY
OaHKpYTCTBa B IKOCTI OOpHUKA 3 orisiAy Ha nosioxkeHHs 4.1 cT. 1 Kogekcy Ykpainu
3 mporeayp 0aHkpyTcTBa. BigHeceHHs cy0’€KTiB HEKOMEPIIHOT TISTIBHOCTI A0 KOJja
OOp>KHUKIB € JOIIJIBHUM 3 OTJIAAy Ha Te, 10 BHACHIJOK 3A1MCHEHHS HUMH
MIIITPUEMHUIBKOI TISJIBHOCTI BOHU MOXYTh OyTH OOTSDKEHI BUMOTaMU KpEJIUTOPIB,
Kl MalTh OYTH 3aJ0BOJICHI, a 1HOJI 1HAaKIe, K Yepe3 3aCTOCYBaHHS MPOIEAYypH
OaHKPYTCTBA, 3a/I0BOJIbHUTH BUMOTH KPEAUTOPIB HEMOXKITUBO.

3anponoHOBaHO PO3IIIANATH JIKBIAAIIO K (HOPMY MPUINUHEHHS HOPUIAYHOL
ocoOu, IO BHU3HAYa€ TIOPAJIOK TPUIIMHEHHS 11 TpaB Ta O0OOB’SI3KIB 0e3
MpaBOHACTYMHUIITBA a00 y BUMAAKaX, MepeadadeHnx 3aKOHOJAaBCTBOM i3
BUHUKHEHHSAM CHUHIYJISIPHOTO IIPABOHACTYNHUIITBA 3 METOK 3axXHUCTy MOpaB Il
KPEIUTOpPIB 1 YYACHUKIB (3aCHOBHMKIB) NUIIXOM IN€pelayl 4YacTMHM MaiHa 1
3000B'13aHb TaKUM 0cO0aM. AKIIEHTOBAHO yBary Ha TOMY, LIO JIIKBIJalid K ¢popma
MPUMMHEHHS IOPUIUYHOI 0COOM XapaKTEePU3YEThCS TIEBHOIO MOCTIAOBHICTIO JiH, 110
CKJIaJIalOTh IUTICHY TPOIEAYpPY, HACIIJIKOM 3IIMCHEHHS SIKOi BHCTYIATUME
MPUTTUHEHHS IOPUIUYHOI 0COOU SIK Cy0’€KTa MPABOBIIHOCHH.

Bkazano Ha HEOOXIMHOCTI MPUBEIEHHS CIEIIaIbHOTO 3aKOHOJABCTBA PO
HEeMJIPUEMHHIIBKI IOPUANYHI 0coOM y BianoBiAHicT, 3 HopMmamu LK VYkpainu,
3TIIHO  SKWX BH3HAUCHO 3aKpUTUM TIEPENIK 3araJbHUX IIJCTaB JIKBigarlii,
BUHUKHEHHS SKUX MOYKe OyTH 3yMOBIICHO CIICIIaIbHMMH ITiJICTABAMH T4 YMOBaMH.
Tomy nii opraHiB nepX’aBHO1 BJIaJyd BapTO CIPSMOBYBATH TUIBKHM Ha MOKJIMBICTDH
MOJAaHHS 3asiBU YW TM030BY 10 CYyIy TMPO JIKBIJAIIID IOPUIUIHOI 0COOH, SIK
crieliayibHy MijcTaBy (YMOBY) JKBIJallii, 10 MOXe OyTH pealli3oBaHa uyepe3 pillleHHS

CyIy, SIK 3arajbHy ITICTaBy JiKBiAarii.



HaykoBa HOBH3HA OJAEpKAHUX PE3YJIbTATIB IUCEPTALINHOIO TOCHIIKEHHS
MoJiArae, Hacammepel, B TOMY, IO 6nepuie: 1) apryMeHTOBAHO JOLIBbHICTD
3aKOHOJIaBUOTO BU3HAYEHHS OCOOJIMBOCTEM T'OJIOCYBAHHS MPU NMPUUHATTI PIIICHHS
PO peOopTaHi3alliio HEMiAIPUEMHHUIIFKOT FOPUIUYHOT 0COOU, a came: ¥4 TOJOCIB yCiX
MPUCYTHIX YYaCHHUKIB Ha 3arajibHUX 300pax — P peopraHizalili HemianmpueEMHHUIIBKOT
IOPUANYHOI 0cOOM KOPIIOPATUBHOTO THUILY; OJHOTOJIOCHA 3rojia yCiX MPHUCYTHIX Ha
300pax y4YaCHUKIB — MpU MEPETBOPEHHI y MIANMPUEMHUIIBKY IOPHUAUYHY 0co0y; 2)
3aMpONOHOBAHO HAJUIMTH OPraHu JACPXKABHOI BJaJM MPABOM 3BEPHEHHS 10 CyAY 3
MI030BOM IPO MPUMYCOBY PEOpraHi3allito HeMiMPUEMHUIIBKOI FOPUIMYHOI 0co0u; 3)
3alpONOHOBAHO JIOLUIbHICTh 3akpimiieHHs B pamkax LK VYkpainu 000B’s13Ky
IOPUJIMYHOI OCOOM, 110 PEOPraHi3yeThCsl, HAJICIATH KPEaUTOpaM IOBI1IOMIICHHS
I[0JI0 MPUUHATTS PILIEHHS PO PEOPraHi3alliio 13 BUBHAUYEHHAM KOHKPETHUX CTPOKIB
3asBJICHHS HUMH BUMOT [0 IOpUAMYHOI ocoOu; 4) MoBeAECHO, 10 OCOOIMBOCTI
MPUIMHEHHS HEMIIPUEMHUIBKOI FOPUIUYHOI 0COOM 3aexaTh B[ ii MPUHAJIEKHOCTI
710: a) IOPUIAUYHUX 0cCi0 MyOJIIYHOTO YU MPHUBATHOTO MpaBa; ©O) IOPUAMYHUX OCIO
YHITQPHOTO YW KOPHMOPATHBHOIO THUITY; B) OpraHi3aIliiHO-TIpaBOBOi (OpMHU, y SKii
BOHMU JIIOTh.

VY nucepTarlii yIOCKOHAJICHO: 5) MOJIOKEHHSI PO Te€, 10 MPU peopraHizaiii
JISUTBHICTD FOPUAMYHOT 0COOU HE MPUIMUHSETHCS; BIJOYBAE€THCS TPABOHACTYITHULITBO;
3IMCHIOETHCS 3aMiHAa CyO’€KTHOrO CKJIaay pPeOopraHi3aliiiHOrO MpPaBOBIAHOILIEHHS;
cy0’eKTaMM BUCTYMNAIOTh IOPUAMYHI OCOOHW: MPABOIONEPEIHUK 1 MPABOHACTYITHUK,
00’€KTOM — MaifHO, MaifHOBI TpaBa 1 3000B’s13aHHS; BIJOYBAETHCS B CUITY 3aKOHY; 6)
MOJIOKEHHSI MPO T, M0 3aKPUTHN TEpesiK IMiJCTaB Ta MPOIeaypH JIKBiaaIlii,
Bu3HaueHnii Ha piBHI LK VYkpainm, € akrtyanpbHUM IS HEMiANPUEMHHUIIBKHX
IOPUAMYHUX OCI0 He3aJeXHO BIJ BHUAY Ta OpraHizaliiiHo-mpaBoBoi ¢GopMH 1 HE
noTpeOye BUIUJICHHS JJOJATKOBUX MIJACTaB y paMKaxX CIeIIalbHAX 3aKOHIB; 7)
KpUTEpil pPO3MEKYBaHHS IPABOBOIO CTaTyCy JIIKBIJALIMHOI KOMICIi Ta OpraHiB
YIOPaBIiHHSA IOPUIUYHOI 0COOU 32 TAKMMH XapaKTEPUCTHUKAMU SIK METa, 3aJis SIKOI
BOHU CTBOPIOIOTHCS, OCOOJIMBI TOBHOBAKEHHS, BUMOTH JO CKJIaIy JIKBIIAIIHHOT
KOMICii 4M JIKBigaTOpa, CTPOK JISJIBHOCTI; 8) MPaBOBHM MeXaHI3M peopraHizarii

rpOMaJICbKUX 00’€qHaHb, 30Kpema: 1) 3a 3araJlbHUM NPaBUIIOM, JOOPOBLIBHUI



MOPAJIOK 1X peopranizailii; 2) HEMOXJIHUBICT IEPETBOPEHHS IPOMAACHKOI OpraHizaliii
y TPOMAJICbKY CIIIKY; 3) MOXIJIMBICTh MEPETBOPEHHS B MIANPUEMHHULIBKY IOPUTAUHY
oco0y, 0cOOJIMBO, SIKIIO Take 00’ € THaHHS 3A1MCHIOE MIANPUEMHHIIBKY MISIBHICTD; 9)
nepesik O3HaK JiKBijalii, a came: a) 1e Gopma MPUIHHEHHS IOPUIUIHOT OCOOH 5K
cy0’ekTa mpaBai; 0) Npu JIKBiJalli HE CTBOPIOIOTHCS HOBI CyO’€KTH IIpaBa 1 HE
BiJI0YBA€ThHCS MPUETHAHHS JI0 BXKE ICHYIOUMX Cy0’ €KTIB MpaBa; B) MpH JiKBiAaLli Mae
MicCIle TPUITMHEHHS MPaBOBIAHOCUH; T) MPH JIIKBiAAlii MaiiHO, MpaBa 1 000B’I3KU HE
Nepexo/iaTh Y TMOPSAAKY YHIBEpCAIbHOIO IIPABOHACTYIHMIITBA, M) JIKBIIAIlIS
B110YBA€THCS HA IMIJCTABaX 1 B MOPSAKY, BA3BHAYEHUX 3aKOHOM; €) IIPH JIIKBIJIaLli Ma€e
3a0e3MeuyBaTUCs 3aXUCT IHTEPECIB SIK KPEIUTOPIB, TAK 1 3aCHOBHUKIB (UJICHIB) i€l
IOPUJIMYHOT OCOOH.

VY nucepranii HaOynu moaanibmioro po3BUTKY: 10) mosiokeHHS Mpo Te, 110
IIPABOHACTYITHUIITBO Ta peopraHizailisi CHIBBIAHOCATHCS MIXK COOOI0 SIK POJIOBE 1
BUJIOBE TOHSTTS, B CHJIy TOTO, IO MPAaBOHACTYIMHHUIITBO BiJ0YBAa€ThCS HE TUIBKU
NUIAXOM peoprasizaiii, aje i IHIIMMU crnocobamMu (CHagKyBaHHS, BIJCTYIUICHHS
npaBa BHMOTH TOmIO); 11) TOJOXEHHS MPO Te, IO IMiJACTABOI0 BUHUKHCHHS
MPABOHACTYIHUIITBA MPU peopraHizaiii IpUIUIYHUX 0CI0 € CKIaAHUN FOPUIUYHUN
CKJIaJ], 110 BKJIIOYAE CYKYMHICTh TAKUX IOPUAUYHMUX MiH, SK: 1) NpUWHATTS pilICHHS
PO peopraHizaiiio; 2) CKIAAEHHS 1 3aTBEP/KECHHs IMepeAaBajbHOrO akra ado
pO3MOAUIBHOIO OanaHcy; 3) 3aTBEpIKEHHSI CTATYTy PEOPraHi30BaHO! HOPHUINYHOI
ocobu; 4) BHECEHHS [JI0 €IWHOTO JEP>KABHOTO PEECTPY HOPUAMYHUX OCi0
BIJIMTOBITHOTO 3alUCy MpPO peopraHizailiio IpUAMYHOI ocodu; 12) mo3uuis 1moao
MOKJIMBOCTI ~HEMIANPUEMHUIBKUX IOPUIMYHUX OCI0 BHUCTYNAaTH y4YaCHUKAMU
IHCTUTYTy OaHKpPYTCTBa B SIKOCTI OOp)KHHMKA BHACIIJOK 3I1MCHEHHS HUMU
MIIMPUEMHUIIBKOI JTISUTBHOCTI Ta OOTSDKEHHST BUMOTAMHM KPEIUTOPIB, SIKI MOBHHHI
OyTu 3am0BoOJieHl; 13) apryMEHTOBAHO MOXJIHMBICTh TIEPETBOPEHHS CIOKHBYOTO
TOBAapUCTBA B MIANPUEMHUIBKY IOPUIUYHY OCOOy 3 OOMIHOM O0O0’€KTIB IpaBa
BJIACHOCTI WIEHIB CIIO’KMBYOTO TOBAPUCTBA — MaiB Ha aKIii YA YACTKU B CTATYTHOMY

KamiTaji miANPUEMHHUIIBKOT FOPUIMYHOT 0COOU.
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The dissertation is devoted to the research of the pressing theoretical and
practical problems connected with the implementation of termination of non-
entrepreneurial legal entities.

The paper provides a retrospective analysis of the formation of the institution of
a legal entity’s termination and the development of the peculiarities of its legal
regulation. The influence of historical tradition and conditions of social and economic
development of the state on tendencies in legal regulation of legal entities’ liquidation
is noted. At the same time, the absence of the definition of liquidation of a legal
entity at the level of the Civil Code of Ukraine or other normative legal acts can be
considered as a consequence of traditional approaches in the development of this
institution in domestic law.

From the perspective of determining the place of such legal categories as
“succession” and “reorganization” in civil turnover, it was concluded that succession
and reorganization are related as generic and specific concept, because succession
means the transfer of rights and responsibilities from one subject of law to another
not only by reorganization, but also in other ways — by inheritance, by assignment of
the right of claim, etc.

In studying the legal aspects of the reorganization of non-entrepreneurial
entities, the criterion of their division into legal entities of unitary corporate type
(those built on the basis of membership (participation) and unitary type (which are

not characterized by presence of membership (participation) was used as a basis in



this research. Within the framework of the above types of non-entrepreneurial legal
entities, the specifics of reorganization of such organizational and legal forms as
public associations, consumer associations, institutions, funds and establishments
were studied.

Legal regulation of reorganization of non-entrepreneurial legal entities of
unitary type is complex as it can be found in numerous legal acts. At the same time,
the general principles of implementing the relevant processes are in the plane of civil
law regulation.

The position on the possibility of non-entrepreneurial legal entities to be the
participants in the institution of bankruptcy as a debtor in view of the provisions of
Part 1 of Art. 1 of the Bankruptcy Code of Ukraine was supported. The classification
of non-profit entities as debtors is appropriate given that as a result of their business
activities they may be burdened with creditors’ claims, which must be satisfied, and
sometimes otherwise, through the application of bankruptcy proceedings, it is
impossible to satisfy creditors’ claims.

It is proposed to consider liquidation as a form of termination of a legal entity,
which determines the procedure for termination of its rights and obligations without
succession or in cases provided by law with the emergence of singular succession to
protect the rights of its creditors and participants (founders) by transferring property
and liabilities to such persons. Emphasis is placed on the fact that liquidation as a
form of termination of a legal entity is characterized by a certain sequence of actions
that constitute a holistic procedure, the implementation of which will result in the
termination of a legal entity as a subject of legal relations.

It is specified that the beginning of the liquidation procedure of a non-
entrepreneurial legal entity is carried out in the presence of two legal facts, each of
which is a necessary element of the legal structure, namely: the existence of certain
grounds for liquidation of a non-entrepreneurial legal entity or the adoption of
relevant decision about the liquidation by the persons authorized to do it as required
by law or constituent documents of a non-entrepreneurial legal entity.

It is pointed out that it is necessary to bring special legislation on non-

entrepreneurial legal entities in line with the norms of the Civil Code of Ukraine,



according to which a closed list of general grounds for liquidation is defined and their
occurrence may be due to special grounds and conditions. Therefore, the actions of
public authorities should be directed only at the possibility of filing an application or
lawsuit to liquidate a legal entity as a special ground (condition) for liquidation,
which can be implemented through a court decision as a general ground for
liquidation.

The scientific novelty of the obtained results of the dissertation research is
primarily in the fact that for the first time: the expediency of legislative determination
of voting peculiarities when making a decision on reorganization of a non-
entrepreneurial legal entity is substantiated, namely: % votes of all participants
present at the general meeting when reorganizing a non-entrepreneurial legal entity of
corporate type; unanimous consent of all participants present at the meeting when
reorganizing into an entrepreneurial legal entity; it is proposed to give public
authorities the right to go to court with a claim for compulsory reorganization of a
non-entrepreneurial legal entity; the expediency of consolidating within the Civil
Code of Ukraine is proposed regarding the obligation of the legal entity being
reorganized to send creditors a notice of the decision on reorganization with the
definition of specific deadlines for their claims against a legal entity; it is proved that
the peculiarities of termination of a non-entrepreneurial legal entity depend on its
belonging to: a) legal entities of public or private law; b) legal entities of unitary or
corporate type; c) organizational and legal form in which they operate.

The following was improved in the dissertation: the provision that the activity of
a legal entity is not terminated during the reorganization; there is a succession; the
parties of legal relations in reorganization are being replaced; legal entities — the
predecessor and the successor — are the subjects, while property, property rights and
obligations are the objects; it happens by operation of law; the provision that the
closed list of grounds and liquidation procedures, defined at the level of the Civil
Code of Ukraine, is relevant for non-entrepreneurial legal entities regardless of the
type, a well as organizational and legal form and does not require additional grounds
under special laws; criteria for delimitation of the legal status of a liquidation

commission and management bodies of a legal entity by such characteristics as the



purpose for which they are created, special powers, requirements for the composition
of a liquidation commission or a liquidator, term of its activity; legal mechanism for
reorganizing public associations, in particular: 1) voluntary procedure of their
reorganization, as a general rule; 2) the impossibility of transforming a public
organization into a public union; 3) the possibility of transformation into an
entrepreneurial legal entity, especially if such an association carries out business
activities; a list of signs of liquidation, namely: a) it is a form of termination of a legal
entity as a subject of law and not its activity; b) no new subjects of law are created
and there is no accession to already existing subjects of law in the event of
liquidation; c) there is a termination of legal relations upon liquidation; d) the
property, rights and obligations do not pass in the order of universal succession upon
the liquidation; e) liquidation takes place on the grounds and in the manner prescribed
by law; f)the interests of both creditors and founders (members) of this legal entity
must be protected in the event of liquidation;

The following was further developed in the dissertation: the provision that
succession and reorganization are related as generic and specific concepts due to the
fact that the succession occurs not only through reorganization, but also in other ways
(inheritance, assignment of claims, etc.); the provision that the basis for the
emergence of succession in the reorganization of legal entities is a complex legal
structure, which includes a set of legal actions, such as: 1) making a decision on
reorganization; 2) drawing up and approval of a transfer deed or distribution balance;
3) approval of a charter of the reorganized legal entity; 4) making an appropriate
entry on reorganization of a legal entity in the Unified State Register of Legal
Entities;

position on the possibility of non-entrepreneurial legal entities to act as
participants in the institution of bankruptcy as a debtor as a result of their business
activities and encumbrance by creditors' claims to be satisfied; the approach that the
decision to reorganize a non-entrepreneurial legal entity of a corporate type is made
exclusively by the general meeting; provisions that the institutions: 1) are not
characterized by such a form of reorganization as transformation; 2) the

reorganization of public authorities as institutions differs from the general principles



of reorganization, defined by the Civil Code of Ukraine, which are manifested in the
order of initiating the reorganization, direct reorganizing, determining the end of the
reorganization. Arguments were provided regarding the possibility of transformation
between types of organizational and legal form of a consumer society, as well as into
a business legal entity with the exchange of objects of ownership by members of a
consumer society — shares to stakes or interest in the authorized capital of an
entrepreneurial legal entity.

Key words: legal entity, legal entity, stopping of legal entity, reorganization,

transformation, liquidation.
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